
Cary Silverman
Partner, Shook, Hardy & Bacon

Amy Anderson
Kipling Strategies, LLC

State Chamber Legal Reform Committee Vice-Chair

Kinsey Westwood
Vice President of Government Affairs

State Chamber of Oklahoma



COVID-19 Legal Reform: 
Liability Protection for 

Oklahoma Businesses



The COVID-19 Pandemic: 
From the Perspective of Plaintiffs’ Lawyers

• 42,000 deaths nationwide

• 800,000 confirmed diagnoses

• Countless people exposed



The Lawsuits Have Already Begun



Legal Experts Are Concerned About
the Rise of Litigation

https://www.usatoday.com/story/news/politics/2020/04/03/coronavirus-lawsuits-workers-businesses-insurers-prepare-battle/5097938002/
https://www.washingtonexaminer.com/opinion/op-eds/trial-lawyer-greed-in-time-of-need
https://news.bloomberglaw.com/daily-labor-report/ending-virus-shutdowns-too-soon-poses-legal-risk-for-businesses?mkt_tok=eyJpIjoiTWpFeVlqSTBOREV4TVdGayIsInQiOiJwMDZTdTlCOGEzdmRoZ0NLNnlXT0RneUU1NkYwRTlmSUhcL1ZHMTVJNTgzTUFGaU02RUZCY04zOXBxQk5NN1NEOVdxemZyN2RoWkVnNmV4bjRiMnVhaGhHQVdoMjJhdkl4SmlUKzhNdXR0cFNcLzh4R0dIRWdFcDFJdlpwd1c5V2p5In0%3D


Litigation Red Flags: Where Lawsuits May Pop Up

Premises Liability

• Retailers, entertainment venues, and other businesses 

• Nursing homes, hospitals, apartment buildings, and childcare facilities where COVID-19 spreads despite attempts 

to limit exposure

• Businesses that reopen, even if they follow government guidelines.

Product Liability

• Manufacturers ramping up production to meet demand for PPE and medical supplies

• Businesses making products they do not ordinarily make

• Companies making or donating tests and medications

• Individuals donating products to help protect others from contracting COVID-19



Litigation Red Flags: Where Lawsuits May Pop Up

Healthcare Providers

• Operating with limited staff, beds, medical equipment, and supplies

Employment

• Claims against employers by employees who get sick

• Claims against employers alleging wrongful termination



The Oklahoma Approach

• One Package to Represent the Business Community

• Two Pieces of Legislation

• COVID-19 Product Protection Act

• Oklahoma Open for Business COVID-19 Liability Relief Act 

• Looking for business feedback and support

• Logos for Letter of Support by Thursday COB



COVID-19 Product Protection Act

No product liability when:
• A business that manufacturers, sells, distributes or donates “qualified products”

• PPE, medical devices, medical supplies, medications, or diagnostic tests
• To a government entity, health care provider, health care facility, first responder, or essential business
• In response to the COVID-19 pandemic

No product liability when:
• A person or business makes, sells, distributes or donates household cleaning and disinfectant supplies 

or PPE 
• When the business does not ordinarily make these products
• But does so in response to the COVID-19 pandemic 



COVID-19 Product Protection Act

Does not apply if the business:
• Knew the product was defective when put to the use for which it was provided
• Acted with complete indifference to or conscious disregard of a substantial and unnecessary risk that 

the product would cause serious harm to others

Plaintiff must still prove all elements of a tort claim (such as causation)



COVID-19 Product Protection Act

This would protect well-intentioned producers:
• Individuals making and donating or selling 

masks
• Distilleries shifting operations to create hand 

sanitizer
• Manufacturers of diagnostic testing working 

expediently to meet state needs
• Manufacturers supplying government-sanctioned 

treatments for COVID-19 patients 
• US manufacturers stepping up to meet high 

demand for PPE

This would not protect:
• Businesses that misrepresent or overstate the 

benefits of goods 
• “This cures COVID-19!”

• Businesses that knowingly sell something that is 
misrepresented 
• Someone selling water marketed as hand 

sanitizer
• Businesses that know a product is defective when 

it’s sold
• Selling PPE the manufacturer knows has 

holes in it



Oklahoma Open for Business COVID-19 
Liability Relief Act: Option 1

• Relief from liability when you follow government guidance
• No liability in any civil action alleging injury from exposure to COVID-19 when:

• The business operated in substantial compliance with written guidance for operating during the 
COVID-19 pandemic issued by the state or federal government that applied when the alleged 
exposure occurred.

• Following any written guidance is sufficient if there are multiple sources with conflicting 
messages.

• No protection for willful and wanton misconduct.



Oklahoma Open for Business COVID-19 
Liability Relief Act: Option 2

• Siphon out no-injury lawsuits
• No person may file a civil action alleging injury from exposure to COVID-19 if that person 

was:
• Not diagnosed with, or did not experience symptoms consistent with, COVID-19;
• Diagnosed with COVID-19, but was asymptomatic; or
• Diagnosed with COVID-19 when the illness did not require inpatient hospitalization or result 

in serious injury or death.
• Does not apply to a deliberate act intended to cause or threaten exposure.



Sign on to the Chamber 
Letter to Support Reform



QUESTIONS?





THANK YOU
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